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THE COURT: All the Jurors who are not on this case, 
2 if you want to be excused for about an hour, you may be 
3 excused, or you may stay here and listen to the case. You 
4 are at liberty to qo if you want to go for about an hour. 
5 All right, you may proceed. 
6 MR. COCHRAN: The Commonwealth waives their opening 
7 statement, Your Honor. 
8 MR. SCHENKER: The Defense waives opening statement, 
9 Your Honor. 
10 THE COURT: Call your fi~~t witness. 
11 MR. COCHRAN: We call Dr •. Roy Smith •. 
12 
13 THE COMMONWEALTH'S EVIDENCE 
14· 
15 The witness, ROY R. SMITH, first beinq·duly sworn 
16 by the Clerk. was examined and testified as follows: 
17 DIRECT EXAMINATION 
18 BY MR. COCHRAN: 
19 Q S.tate your name, please, sir? 
20 A Roy R. Smith. 
21 0 Mr. Smith, Where do you live? 
22 A In Lebanon. 
23 0 What ·is your occupation? 
24 A Veterinarian. 
25 Q How long have you been so employed, or self-

















































A Since 1954, July 1st. 
... 
Q Has your occupation been here in Lebanon 
since that time? 
A Yes, sir, it has. 
Q I believe you operate a veterinarian clinic 
here in town, is that correct? 
A Yes, sir, that is right. 
Q Is.that:within t~e county of Russell? 
A Yes, sir. 
Q Within the municipality of Lebanon? 
A Yes, sir. 
0 On or about June .29, 1980 did you experience 
a breaking and entering into your veterinari~n clinic? 
A June •••• what did you say? 
Q June 29th? 
A Yes, "!Jir, I did. 
0 Was that a Satur~ay or a Sunday? 
A It was a Sunday ~orning. 
0 Okay,·on the Sat~~day previous to when you 
experienced this breaking and entering at the Clinic, when 
was the last time you had been there? 
A About 11:00 o'clock on Saturday night •••• 
approximately. It might have been a few minutes before or 
a few minutes after, but approximately-11:00. 
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0 What were you doinq at that time? 
2 A Checking on a surgery case that I had done 
3 that afternoon. 
4 0 Did you notice anything suspicious at that 
5 point? 
6 A No, sir. Everyt~ng was in good shape. 
7 Q When.was the next time that you went to the 
8 clinic? 
9 A It was about 9:3~ on Sunday morning, between 
10 9:30 and 10:00. 
11 Q And what did you _find at that time? 
12 A Well,.when I ope~ed the front door and looked 
13 in, I saw the Frigidaire door open, so I knew that something 
14 was wrong. I went on in and I found that a window •••• a 
15 screen had been cut ~~t and the glass window had been 
16 shoved inside. Glass was all over everything. And then 
17 the Frigidaire door was open, but there was not too much 
18 water on the floor. In other words, I thought this thing 
19 had happened fairly early that morning. Then I went around 
20 behind 
21 Q Describe this Fr.f:_qidaire for the .Jury's 
22 benefit. What is it •••• a refrigerator··that you keep ---




25 A So I went around pehind the surgery table 
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and underneath the surgery table is a cabinet in which 
2 certain drugs were kept under lock and key. And the door •.•• 
3 one of the doors had been torn off. The lock had been sprung 
4 but they couldn't open it evidently. And one door was hanging 
5 out on the floor where they had prized the hinges off. So 
6 on further investigation I found certain drugs missing. 
7 Q Do you have a list, or can you tell the Jury 
8 what was missing? 
9 A Well, all I could find missing was about 
10 twenty-three and one-half bottles.···; .100 cc. bottles of 
11 Pentobarbital which is an anesthetic we use to put animals 
12 to sleep to do surgery on them, and it is classed by the 
13 Justice Department as a Title II drug. 
14 Q Had you inventoried these drugs before this 
15 happened? 
16 A Yes, sir. We had just gotten them in a couple 
11 of days before and I had only used about a half of one bottle. 
18 Q So you had gotten in, I assume, twenty-four 
19 bottles? 
20 A I got in twenty-four bottles. It was delivere 
21 on June 25th, and this happened on the night of the 28th, or 
22 which was the morning of the 29th. 
23 Q Did you notice anything else missing? 
24 ~- No, sir, I didn't that I could recognize. 
25 Q Did you have any kind of identification on 


























these drug bottles? 
A Yes, sir, they have got a serial number 
and a date of expiration on them. 
Q Do y_ou have those serial numbers with you? 
A I have the invoice that has the D.E.A. 
numbers listed, the serial numbers listed, the order number 
listed •••• the whole works as'required by the Justice 
Department. We have to get permission before we can order 
it. We have to fill out forms and send them to Washington 
to get approval before we can even buy this·~terial.: And· her 
is the invoice with your serial numbers, your date of 
expiration, the manufacturer.and so forth. 
MR. COCHRAN: Your HOnor, could we see 
the Court ---
THE COURT: It will be admitted. 
you seen this, Mr. Schen~er? 
MR. SCHENKER: No, sir. 
Have 
THE COURT: Do yo.u want to offer that 
into evidence? 
MR. COCHRAN: Yes_, sir. 
THE COURT: All ~ight, it will be admitted 
into evidence as Commonwealth's Exhibit No. 1. 
COMMONWEALTH'S EXHIBIT NO. 1 -- FILED 










































under different circumstances, and I don't feel that 
it would be proper evidence to be used at this time. 
THE COURT; Well,, the Court is going to over-
rule your objection. But the Court doesn't understand 
why you couldn't go ahead and show where it came from 
since it was one that was missing. 
MR. ·coCHRAN: Your Honor, it was 
THE COURT: I assume that one of your · 
witnesses ----
MR. COCHRAN: Not our witness, but a witness 
that may be utilized by Mr. Schenker, a Dale Ferguson. 
It was found in his possession. 
THE COURT: Why shouldn • t we let the Jury 
have the whole works? I mean, I am just curious, 
you know. Usually it is better to jus.t let the 
whole thing come out. 
M_R. COCHRAN: At .. this point I can't guarantee 
to the Court that we can link it up. I am not sure 
what Mr. Ferguson will say, even if he does take 
the stand. 
THE COURT: But if he identifies it ---. 
Well, don't you have an officer or someone who got 
it from the possession of Dale Ferguson? 
MR. COCHRAN: Yes, sir, we do. 
THE ·coURT:. Well, why can't you link it up 
Dr. Roy R. Smith/Direct by Mr. Cochran 
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that way. I think you are obligated to link it up, 
2 but since this is one of the missing bottles, I 
3 think it is very material. 
4 So I am goinq to .admit it in and let you 
5 link it up later. 
6 MR. COCHRAN: Link it up later, okay. 
7 MR. SCHENKER: Your Honor, our objection 
8 will be subject to the Commonwealth's showing a 
9 proper foundation in the case. 
10 '!'HE COURT: All r.ight. 
11 MR. COCHRAN: Th~nk you, Your Honor. 
12 
13 WHEREUPON, THE COURT, COUNSEL FOR BOTH PARTIES, 
14 AND THE COURT REPORTER RETURNED TO OPEN COURT 
15 WHERE THE FOLLOWING PROCEEDINGS WERE HAD, TO-WIT: 
16 
17 Q Dr. Smith, c~uld you describe what the 
18 bottles look like? 
19 A They are 100 cc •... bottles and it is a clear 
20 liquid. It has qot a C2 on the outside label. It is white 
21 and a bluish-greenish background on it. 
22 Q And you have introduced your invoice which 
23 shows the serial numbers, is that correct? 
24 A Yes, sir, I did. Somebody got it here just 
25 a minute ago. Here it is. 
Dr. roy R. Smith/Direct by Mr. Cochran 
In Chambers/Motion ~~ Admit 
Q What in fact were the serial numbers? 
2 A Serial number on .these twenty-four bottles 
3 is 91516DK01, with an expiration date of 8/81. And it is 
4 from Abbott Laboratories. 
5 0 I am going to show you a bottle of 
6 Nembutal sodium, or sodium pentobarbital, and ask you if 
7 you can identify that and would you check the serial number 
8 on it, please, sir? 
9 A Of course, I couldn't say that that was 
10 one of those bottles, but it is exactly what they look like 
11 and the serial number ••. ~ .Auqust 1, 1981, expiration date. 
12 The lot number is 91516DK01. 
13 Q Is tnat the same as you have on your 
14 invoice? 
15 A 91516DK01. Yes, sir, it is •••• B/81. 
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THE WITNESSs The same expiration date, 
0 




0 20 ,. c MR. COCHRAN: Would Defense counsel like 
a 
ci 
u 21 0 to look at this? 
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Q, 
22 MR. SCHENKER: No... I saw it • 
23 )tR. COCHRAN: Any objection to introducing 
24 this? 
25 MR. SCHEN~: T~e only objection, as it is 


















2 THE COURTs All right. It will be admitted 
3 into evidence as Commonwealth's Exhibit No. 2. 
4 
5 COMMONWEALTH 1 S EXHIBIT NO. 2 -- FILED 
6 
7 Q Dr. Smith, were ~he twenty-three and one-
8 half bottles that were missinq •••• did they all look like 
9 this? 
10 A Yes, sir. They ~ere all the same in packaqin • 
11 0 And I believe yo~ said nothing else was 
12 missing? 
13 A Nothing that I r~coqnized. Now, in this 
14 cabinet we had other things that has to be under lock and 
15 key but they hadn't •••• I didn't miss any of it. Chloral 
16 Hydrate and some tranquilizers. 
17 0 Why do you have t~ keep this type of druq 
18 and the other ones you have just mentioned under lock and 
19 key? 
20 A Because Uncle sam. tells us we have to. It 
21 is a Federal·Regulation for· these Title II drugs. 
22 0 These are a controlled drug? 
23 A A controlled druq, yes, sir. 
24 Q I believe you said you use them to put 
25 animals to sleep? 






A Yes, sir, for surgical •••• surqery. 
2 0 What·effeot would this druq have on animals? 
3 A It puts them to ~leep. 
4 Q Do you. know what effect it would have on 
5 humans? 
6 A Well, if it has the same effects on humans 
7 as it has on ---. .If they get ~t out of the vein, I know 
8 what it will do in an animal. I don't know what it will do 
9 in a human. 
10 Q What··would it do in an animal? 
11 A In an animal, if you qet it out of the vein, 
12 it will eat out a section. In other words, it just emaciates 
13 that piece of tissue.'there and causes a lot of swelling. It 
14 has to be used in the vein, so I don't know what it would 
15 do on a human. If you qot it in a muscle, I guess it would 
16 take out a piece of that muscle where it was absorbed. And 
11 the tissue that absor~ed it, I would say it would just rot 
18 it out or decay it. 
19 Q Dr. Smith, you d~~·~ ·see anybody at your 
20 Clinic, and you in fact did not witness this break in? 
21 A No, sir. I sure didn·•t. 
22 Q Was there any other evidence that you noted 
23 of the breaking and entering besides the window? 
24 A No, sir. The back door was still locked 
25 and barred. .They hadri't gone out_ the .back door. _Evidently 


















they went out the window that they came in at. And the 
2 front door was locked two ways. It hadn't been unlocked. 
3 Q And this was in ~ebanon, Russell County, 
4 Virginia? 
5 A Yes, sir. 
6 MR. COCHRAN: Thank you. You may ask, Mr. 
1 Schenker. 
8 CROSS EXAMINATION 
9 BY MR. SCHENKER: 
10 Q Dr. Smith, I believe you just answered to 
11 the Commonwealth that you did not see anyone at the premises? 
12 A No, sir. 
13 Q And you don't know who committed this crime? 
14 A No, sir. 
15 0 And that bottle y~u have sitting there in 
16 front of you, until Mr. Cochran handed it to you, you don't 
17 know where that came from, do you? 
18 A No, sir, I don't ,know where it came from. 
19 Q All you know is ~~a~ you have read there, 
20 and it matches your numbers on your invoice? 
21 A It looks like the material I had missing, 
22 but now as for definitely saying that that came from my 
23 place, I couldn't say that that came from my place even 
24 though everything matches. 
25 Q To your knowledg~ does that number and 
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WHEREUPON, AT 10:25 A.M., THE COURT, COUNSEL FOR 
BOTH PARTIES AND THE COURT REPORTER RETURNED TO 
OPEN COURT, WITH THE JURY, AND THE FOLLOWING 
PROCEEDINGS WERE HAD, TO-WIT: 
THE COURT1 ·All r~ght, call your next 
witness. 
MR. COCHRAN: Ca~l Robin Beverlin. 
The witness, DEPUTY SHERIFF ROBIN BEVERLIN, first 
being .. duly sworn . by the Clerk, was examined and testified 
as follows: 
DIRECT E~INATION 
BY MR. COCHRAN: 
0 State your name ~.or the record? 
A Robin Beverlin, ~own Police, Lebanon. 
Q How old are you, .MS. Beverlin? 
A Sir? 
Q How old are you? . 
A Twenty-five. 
Q On or about June ,29th of this year were 
you employed with the Town of Lebanon 
A Yes. 
Q As a police officer? 
A Yes. 























Q I believe you did the preliminary investiga-
2 tion of the breaking and enterinq into Dr. Roy Smith's 
3 clinic? 
4 A Yes, sir. 
5 Q could you tell t~e Jury what you found when 
6 you arrived on the·soene and when you did arrive on the 
7 scene. 
8 A Yes, sir. I recEl..ived a call at 10:00 a.m. 
9 the following.morning. 
10 Q This was on a Sunday morning? 
11 A Yes~ sir. t~~t there had been a break 
12 in at Dr. Roy Smith's office. And when I arrived there, 
13 Dr. Roy Smith had taken me to the window, on the right 
14 side •••• excuse me, ·the left of his office. And the window 
15 had been broken out. 
16 0 can you explain to the Jury in what manner 
17 the window was broken? Was it broken into the building 
18 or broken out? Was there a screen on it? 
19 A It was broken into the building and there 
20 was a screen. The screen was tore. 
21 Q Was the qlass fr~ the window •••• was it 
22 broken? 
23 A Yes, sir. 
24 Q was there any evidence of broken qlass 
25 on the inside of the building? 

















2 Q was the tear in the screen and the broken 
3 
qlass •••• was it a large enouqh hole, in your opinion, for 
4 somebody to qo in? 
.. 
5 A Yes, sir. 
6 0 About how large ~as it? 
7 A Should I introduc .. e the pictures? 
8 Q You don't need to introduce the pictures. 
9 Was it a double-pa~ed window? 
10 A Yes. 
11 0 You know, a pane .~P on top and a pane down 
12 below? 
13 A Yes, sir. 
14 Q Were both panes b~oken, or ---? 
15 A The bottom window .•••• the bott~m pane. 
16 Q Did_you qo into the clinic and investigate 
17 in there.? 
18 A Yes. 
19 0 What did you find there? 
20 A I found that som~ bottles of •••• I don't 
21 know the name of it, but Mr. Smith had told me how many 
22 bottles was missing and ---. 
23 Q Where were they ~~issinq from? 
24 A The refrigerator .~nd underneath one of 
25 those tables • 






















Q Did you investigate a cabinet there that 
2 had a lock on it? 
3 A Yes. 
4 Q And wnat did you find? 
5 A That the stuff wa.~ missing. 
6 Q Well, was the cabinet broken into? 
7 A Yes. Yes. 
8 MR. SCHENKER: Your Honor, I would object to 
9 the Commonwealth's leadi~g questions. 
10 THE COURT: I sus~ain the objection. Go 
11 ahead. 
12 Q Did your investigation turn up anything else 
13 esides these various bottles that you have mentioned? 
14 A I don't know wha~ you mean. 
15 Q Did you find any~hing else that ·was missing 
16 esides these bottles? 
17 A No, sir. 
18 MR. COCHRAN: Ok~y, thank you. You may ask • 
19 ROSS EXAMINATION 
21 Q Officer Beverlin,. you did not find any 
22 ottles, is that correct? 
23 A At that day, no. 
24 Q You were given a ~eport that some bottles were 
25 is sing? 













A Yes; sir. 
2 Q And you said you received a call at 10:00 
3 o'clock? 
4 A Yes. 
5 Q That woul·d have been on Sunday, the 29th? 
6 A Sunday morning, yes. 
7 Q Did you take any fingerprints? 
8 A Yes, sir. 
9 Q Did you identify any of those fingerprints? 
10 A No. 
11 Q Were they readable fingerprints, or not 
12 readable fingerprints? 
13 A No, they weren't. 
14 Q And do you know for a fact that the finger-
15 prints had anything to do with the breaking and entering? 
16 A No •.. 
17 Q Did you in fact ever recover the stolen 
18 property? 
19 A Not me personally, no. 
20 0 So you have never seen any of the articles 
21 that Dr. Smith told you were stolen? 
22 A No. 
23 Q Did any of the physical evidence you found 
24 at the scene of the breaking and entering implicate 
25 Mr. Johnson? 








1 A No. 
2 MR. SCHENKER: Thank you. No further 
3 questions. 
4 MR. COCHRAN: Thank you, Officer·B~verlin. 
5 THE COURT: Thank. you very much, officer. 
6 Call your next wi.tness. 
7 MR. COCHRAN: Call Jake Duty. 
8 THE COURT: Have you been sworn, Mr. Duty? 
9 MR. DUTY: No, sir. 
10 
11 THE WITNESS, MR. DUTY, WAS DULY SWORN BY THE CLERK 
12 
13 The witness, HOWARD JAKE DUTY, JR, first being duly 
14 sworn by the Clerk, was examined and testified as follows: 
15 DIRECT EXAMINATION 
16 BY MR. COCHRAN: 
17 Q Sta~~ your name for the record, please? 
18 A Howard Jake Duty, Jr. 
19 Q Mr. Duty, I believe at this point you are 
20 incarcerated, is that correct? 
21 A Yes, sir. 
22 0 You are a convic~ed felon, is that right? 
23 A Yes, sir. 
24 Q Do you know the defendant Van Johnson? 
25 A Yes, .. sir. 
Q How well do you know him? 
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A Oh, I have known him since he was in high 
2 school. 
3 Q Are you good friends or acquaintances or 
4 what? 
5 A Well, we was pretty good friends, yes. 
6 0 Were you with him. on or about June 28th and 
1 June 29th of this year? 
8 A Yes, sir, I was. 
9 Q Where did you fi~st meet up with him? 
10 A Well, ·On .~at day it was· up at.the spring· 
11 right above my house· about fifty yards, I guess, on old 
12 Road 19. 
13 Q Where is your house located? 
14 A Between Hansonvi~le and Lebanon. 
15 0 In Russell County? 
16 A Yes, sir. 
17 Q What·time of day or night did you first 
18 see him? 
19 A I quess it was around about 8:00 or 8:30. 
20 Q In the evening? 
21 A Yes, sir. 
22 Q Was anybody else .there? 
23 A Yes. There was ~ale Ferguson. My brother 
24 was there. There was a couple of other people there. 
25 0 Do you recall who the other people were? 















A Yes. One of them was a Franklin boy. And 
2 I think there was a Kiser boy there. 
3 0 What·were you do~ng? 
4 A Well, we was setting around the spring 
5 drinking beer and smoking pot. 
6 Q When you say "we"., were all of them, or 
7 just you, or ---? 
8 A Well, all of us that was there. 
9 Q Was Mr. Johnson ~akinq part in that? 
10 MR. SCHENKER: Objection, Your Honor. 
11 THE COURT: I sustain the objection, as to 
12 what he was doing there. 
13 Q Now, what did yoq do? Were you partying or 
14 what? 
15 A Well, we was just sitting down· there partying. 
16 We had a party. 
17 0 Did you stay there all evening? 
18 A No. I guess it was •••• later on •••• thirty 
19 minutes later •••• half an hour later, or something like that, 
20 and Ferguson was there and he was talking about robbing a 
21 drug store or something and qet s~me drugs. Later Johnson, 
22 Ferguson and myself got in Johnson's Volkswagen van and 
23 went out the road towards town. 
24 Q What time was this, or do you recall? 
25 A Well, I guess it.was about •••• well, it was 
H. Jake Duty, Jr./Direct by Mr. Cochran 
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. :. ~f~!~ later on' the evening. I guess it was around 9:30 or 10:00. 
2 Q You say around 9:30 or 10:007 
3 A Around that time. 
4 0 You say you g~t into Mr. Johnson's van? 
5 A Yes, sir. 
6 Q And what did you ,do? 
7 A Well, we went towards town and Ferguson kept 
8 talking about robbing a drug store, and Johnson brought up 
9 the subject about Dr. Smith's clinic would be a better place, 
10 an easier place to get into. 
11 Q Did he say why i~. would be an easier place 
12 to get into? 
13 A Well, he just felt like it would be a better 
l. 15 place to get by with. He felt he knew more about it. He had been in there bexore, I thin~. 
,,/ 









MR. SCHENKER: I move for a mistrial, Your 
~ I' 0 /.,.. 




~ 20 c THE COURT: I will sustain the objection 
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.-22 son at that time • 
·23 Q Did Mr. Johnson make reference to being 
'~4 there before? 
2·s A Yes, sir, he did. 
















































0 What did he say? 
THE COURT: The objecuion then is overruled • 
You may answer i~. 
0 What did he say with reference to being in 
the clinic before? 
A Well, he explain~d to Ferguson how to get in 
there and what to get when he got on the inside. 
Q Can you recall the details of what he told 
Mr. Ferguson? 
h/n1 
A Be told he he wo~ld need some tools to get 
in with and the drugs would be locked up in a safe and not 
to mess with anythinq but what was on the bottle •••• there 
/'' 
should be some bottles with a dapital C on them. 
Q Did he tell htm w~at tools ~e needed? 
A Well, something ~o prize something open with 
to get in. 
0 Did he tell him where he could qet into 
the clinic? 
A He said the window in behind it. 
Q And l believe yo~ said that he told Mr. Fer-
guson what to get? 
A Yes, he did. 
0 What did he say? 
A Everything with a capital C on it, that it 
should be locked up. 





















Q Well, everything with a capital C could be 
2 just about anything. Are you talking about a drug? 
3 A Bottles with a capital c on the front of 
4 them. 
5 0 Did the conversation concern drugs or was 
6 it concerned with money or what? 
7 A It concerned druqs. 
8 Q Did Mr. Johnson t.ell Mr. Ferguson what kind 
9 of drug this was: the bottle with the big capital C? 
10 A Yes, he said it ~ould be Nembutal. 
11 Q After this conversation took place or while 
12 it was taking place, what were you 4oinq? 
13 A I was setting in the back of the van. 
14 0 And who was driving? 
15 A Johnson. 
16 0 And where did yo~ go? 
17 A Well, we drove by the place and then we went 
18 to Ferguson's house. He. was.:.staying with his brother. He 
19 got out there and gQt some tools an~ we came back around • 
20 we took the old road around behind the Catholic Church. 
21 0 What type of tools did you get at Mr. Fergu-
22 son's house? 
23 A Well, I didn't see the tools. He had them 
24 in a green Ar.my case-like. 
25 0 In a green Army case? I re~lly don't 
H. Jake Duty, Jr./Direct by Mr. Cochran 
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understand? 
2 A Well, it was a zip case about like this 
3 [indicating]. It had a handle on it. He had them in there. 
4 0 And you got those at Mr. Ferguson's? 
5 A Yes, sir. 
6 
0 Was Mr. Johnson there when those tools 
7 were gotten? 
8 
A Yes, he was sitting in the van, too. 
9 Q Was Mr. Johnson ~akinq any statements with 
10 reference to what tools to qet at that point? 
11 A Well, he had already explained that he 
12 needed something to prize something open with, and that was 
13 about it. 
14 Q How ionq were you at Mr. Ferguson's? 
15 A About five or ten minutes. 
16 




A I don't know what time it was because I 
) 
~ 18 didn't have a watch. 
:0 , 
; 
19 Q Then what did' you do?· 
20 
A Well, Ferguson qo.t back in the van. John-
21 
son drove around behind the Catholic Church •••• the old 
22 
road aroUnd there and we dropped Ferguson off at the bridge. 
23 
Q How far away fro~ the clinic is that? 
24 
A I guess about fifty yards or maybe a little 
25 more. 




















Q Did r4r. Ferguson make any statement as to 
2 what he was going to do? 
3 A Yes, he said he was qoinq in it. 
4 0 Going in what? 
5 A !~. Smith's offiae. 
6 Q What did you say .or what did Van Johnson 
1 say? 
8 A Best of luck. 
9 Q 
. Did rou discuss m.eetinq him later when you 
10 dropped him off? 
11 A Yes, he said to P.ick him back up in about 
12 twenty or thirty minutes. 
13 Q Who did he make ~hat statement to ••• to you? 
14 A Mr. Johnson. 
15 Q To Mr. Johnson? 
16 A Yes,· ·because he was driving. 
17 Q Mr. Johnson was ~riving again at that point? 
18 A Yes. 
19 Q And I believe you. sa.id it was his van? 
20 A Yes, sir. 
21 Q Where did you an~ Mr. Johnson go from there? 
22 A Well, after Ferguson got off at the;bridge 
23 we went to the Quick Superette. That is where Johnson made 
24 a phone call. We st~yed there about ten minutes, I guess •••. 
25 ten or fifteen minutes. 















1 0 Then what did you do? 
2 A We drove back towards town. We came to 
3 the red lights and we turned off at the intersection. And 
4 we met Ferguson walking out at the forks of the roads. 
5 Q Where in town wo~ld thi• have been? 
6 A Well, close to Corner Grocery. 
7 Q The Corner Groce~ down here at the Cleveland 
a road? 
9 A Yes, sir. 
10 0 The road that, if. you are goinq out of 
11 Lebanon toward Abingdon, you would turn right to go to 
12 Cleveland? 
13 A Yes,- sir. 
14 0 And Kegley's ARCO Station is there? 
15 A Yes, sir. 
16 Q Did you meet him _right at the Corner Grocery 
17 or in that area? 
18 A Just in the area .,there. He was walking 
19 out the road • 
20 Q Did you stop? 
21 A Yes, Johnson stopped and he got in. 
22 Q What was said? 
23 A He said to take him back to the bridge. 
24 Q Who said that? 
25 A Ferguson. 





















1 0 Did Ferguson at that point have anything 
2 with him? 
3 A Nothing that I seen at the time. 
4 0 Did he have the tool baq with him? 
5 A He didn't have anything. 
6 0 Okay, he said to .take him back to the bridge. 
7 Did he say anything else? 
8 A He said that was where he had the stuff 
9 at and to qo get it. 
10 0 And did Mr. John~on drive down to the 
11 bridge? 
12 A Yes, he did. 
13 0 Is this the same ~ridge you had originally 
14 dropped MrZerguson off? 
15 A Yes, sir. 
16 Q Was there any co~versation between the 
17 drive from the Corner Grocery to the bridge? 
18 A Johnson asked him if he got it and he said, 
19 yes. 
20 Q He asked him if he got "it". Did he refer 
21 specifically to anything? 
22 A Well, the Nembutal. That is what he was 
23 talking about. 
24 0 Well, did he use that name? 
25 A Yes, sir. 



















Q Okay, what happened when you got to the 
2 bridge? 
3 A Well, Ferquson qot out and he had the stuff 
4 stashed in the green.Ar.my baq and he got it and qot back in 
5 the van. 
6 Q Where was the gr~en Army bag at? 
7 A It was over the bank in some weeds. 
8 Q And Mr. Ferguson: .. got it? 
9 A Yes, sir. 
10 0 Did he get back in the truck? 
11 A Yes, he did. 
12 0 What did the three of you do at that 
13 point? 
14 A At that point we ~ent back towards the 
15 spring where Ferguson had stashed a gun before we left. 
16 And we picked that up. 
17 Q Was that the .spring out ~~a;r- .you-r. ·J.:l9_use? 
18 A Yes, sir. 
19 Q And that, again, ~s down toward Hansonville? 
20 A &ansonville. 
21 Q While you were driving, was there any 
22 conversation concerning what had been taken from the clinic? 
23 A Yes., Ferguson said he had·;o~ly got the 
24 Nembutal like he told him. 
25 0 Did you say anything? 























A No, I didn't know anything about the place 
~f)tlv) -
and I didn't anything about the drug at that time. 
3 Q Were you interest:_ed in the drug though? 
A Well, I am a drug addict, so I was interested 
JJ(' .. in .it, I guess •••• anythinq to get a high on. 
6 Q What did Mr. Jo~~on say? 
7 A He said it was a good drug. 
8 0 Did he explain what effect this drug may 
9 or may not have on you? 
10 A Yes, he explained it. He said it was a good 
12 Q Did he explain how you use this drug? 
13 A Yes,-he said you could run it. 
14 Q When you say "run: it.~~· plea~e.,=-expla!n to the 
15 Jury? 
16 A Well4 you put it in a syringe and put it 
17 in a vein and shoot it. 
18 Q Now, were these d~ugs taken out of the Army 
19 bag while you were driving out to Hansonville? 
20 A No, they weren't •. 
21 Q What happened when you got to Hansonville? 
22 A Well, Ferguson qot out again and got his 
23 gun and then: he got -back· in. That is when we went to. 
24 Ferguson's •••• we left mine and went on to Ferguson's place 
25 where he was staying. 
H. Jake Duty, Jr./Direct by Mr. Cochran 
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0 Who was driving? 
2 A Johnson. 
3 0 So you left Hansonville and went to Mr. Fergu-
4 son's? 
5 A Yes, sir. 
6 Q Who was Mr. Ferq~son staying with, or did 
7 he have his own house or apartment? 
8 A No, he was staying with his brother and his 
9 brother's wife. 
10 Q What is his brother's name? 
11 A I think it is Carl Ferguson. 
12 Q Did··he have a ro~.m there? 
13 A Yes, he did. 
14 Q Where was that room? 
15 A Well, as you go in the house,·like the door 
16 is right here that you go in, it is the first bedroom. As 
0 
~ 




Q On the right or left? 
~ 
0 




0 20 ,. <C 
CD 
Q Now, when you went to Mr. Ferguson's house, 
0 
u 21 Q 
<C 
or his brother's house where he was staying, did Mr. Johnson 
" z 
w 
L 22 get out of his van? 
23 A No, .he didn't get out. He said he was going 
24 on home. 
25 Q Did you get out? 












A I got out and stayed there that night. 
2 0 What did you do? 
3 A Well, me and Ferguson went on in. Johnson 
4 said he would catch up with him tomorrow, or later. 
5 Q What did you and Mr. Ferguson do? 
6 A Well, we went on in and Ferguson got a bottle 
7 of the drugs out. I-looked at it and checked it out. And 
8 we did a shot of it. 
9 Would you be able to recognize the bottle 
10 if you saw it? 
11 A Yes, sir. 
12 Q [Shows.witness bottle.] Does this look 
13 familiar to you? 
14 A Yes, sir. That is it. 
15 Q It was a bottle exactly like that? 
16 A Yes, sir. 
17 Q Do you recall how many bottles there were? 
18 A Well, I didn't see them all. He didn't 
19 bring them all out • 
20 Q Was there more than one? 
21 A Yes, sir, there was. 
22 Q Did you and Mr. Ferguson use this drug? 
23 A Yes, we did. 
24 Q And I believe you say you would "shoot it up", 
25 is that correct? 














A Yes, sir. 
2 Q Did Van Johnson, the defendant •••• did he 
3 take any of these bottles with him when he dropped you off? 
4 A Not at that time he didn't qet any of them. 
5 Q Did you see him in the possession of any of 
6 these bottles later~ 
7 A Well, I didn't see him with the possession 
a but he told me he had some of them. 
9 MR. SCHENKER: Objection, Your Honor. 
10 THE COURT: The objection is overruled. 
11 Q When did he tell you that he had some of 
12 this? 
13 A A few days later. 
14 0 Was it two days •••• three days •••• or do you 
15 remember? 
16 A It was about three days •••• two or three days 
17 later. 
18 Q Did he tell you how many bottles he had? 
19 A He didn't exactly say. He said he had some 
20 that he was going to take to Christiansburg. 
21 
.0 Wha~:name did he use when he referred to it? 
22 A Nembutal. 
23 Q But you never saw him in actual possession? 
24 A No, sir. 
25 0 Did he tell you how many bottles he had? 






















A He didn't say. 
2 0 Is that the only conversation you have· ·had 
3 with Mr. Johnson since this happened? 
4 A [No response.] 
5 Q Or have you talked with him other times? 
6 A No, I don't • See, after I got busted 
7 and put in jail, I qot out on bond. I seen him after that. 
8 Q Did you have any conversations in reference 
9 to what happened that night? 
10 A No. 
11 Q I believe you stand charged with this burglar , 
12 too, is that correct, ~b:. Duty? 
13 A Yes, sir. 
14 Q Have I or any of ~he officers of the Russell 
15 County Sheriff's Department offered you anyth~ng in exchange 
16 for your testimony? 
17 A No, sir, they ain't. 
18 Q Have we given you any guarantees that we will 
19 not prosecute you,or give you a lesser sentence? 
20 A No, sir. 
21 
Q Have we qiven you any indications that we wou d 
22 treat you any differently than anybody else? 
23 A No, sir. 
24 Q Why are you voluntarily giving us this 
25 testimony? 





















A It is just the truth. It is what happened. 
2 Q Now,. Mr. Ferguson is the one that actually 
3 did the breaking and entering? 
4 A Yes, sir. 
5 Q Is he a good friend of yours? 
6 A Yes, sir. I have known him for about nine 
1 months, I guess. 
8 Q Do you know if he is a friend of Mr. Johnson's 
9 A Well, they run around a lot together. I 
10 would say that he is. 
11 Q Do you know approximately how long they have 
12 known each other? 
13 A Approximately about nine months. About the 
14 same, I would say •••• around nine months. 
15 Q When you got to Mr. Ferguson's that evening 
16 did you by any chance note what time it was? 
17 A Not the exact time. I would say it was 
18 around 11:00 or ll: 30 '! 
19 Q In the evening? 
20 A Yea,. sir. 
21 Q Did you stay there all night? 
22 A No, I stayed there about •••• close to an 
23 hour, I guess, and then I decided to go on home. 
24 - Q The times you are telling the Jury, are you 
25 sure about them, or are you just making an approximation? 
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A. 
A Well, it is pretty close ••• approximate time. 
MR. SCHENKER: Objection, Your Honor. Mr. 
2 Duty has testified as to the time. 
3 THE COURT: I will sustain the objection. 
4 Q How can you tell _the Jury this was the exact 
5 time? 
6 MR. SCHENKE~: Objection, Your Honor. This 
7 is the same question. 
8 THE COURT: Objection overruled. 
9 A I am not sayinq it is the exact time, but it 
10 is close to it. 
11 MR. COCHRAN: Okay, thank you. You may ask, 
12 Mr • Schenker. 
13 THE ·couRTr cross examine. 
14 CROSS EXAMINATION 
15 BY MR. SCHENKER: 
16 Mr. Duty, what time did you get out to the 0 
17 spring? 
18 A It was around 7:00 or maybe a little earlier. 
19 Q And you were smoking pot out there? 
20 A Yes, sir. 
.. 
21 Q How much pot did .-you smoke? 
22 A Oh, about •••• a few joints. 
23 Q How many is "a few"? 
24 A Five or six. 
25 0 Five or six joints, and a jo~n~ is a ··marijuan 




















cigarette, is that correct? 
2 A Yes, sir. 
3 0 And did you do anything else out there? Did 
4 you take any other drugs? 
5 A No, there wasn't any druqs there. We drank 
6 some beer. 
7 Q So you were drinking. How much did you have 
8 to drink? 
9 A Three or four be~rs, I would say. 
10 0 Three or four beers and, say, five or six 
11 marijuana cigarettes? 
12 A Yes. That is not me, myself. There was 
13 other people that was down there, too. We were all smoking 
14 it. 
15 Q tlho was there? 
16 A I was there. Mr. Johnson was there. Mr. Fer-
17 guson was there. My brother, David. There was a Kiser boy 
18 there. And a Franklin boy. 
19 Q Anybody else? 
20 A That is all that was there at that time. 
21 Q That is all that was there. How many people 
22 would that be all together, Mr. Duty? 
23 A Well, myself, Johnson, Ferguson, my brother, 
24 Kiser and Franklin~ About six. 
25 Q How did you get to the spring? 





















A How did I get there? 
2 Q Yes? 
3 A I walked to it. 
4 0 You lived right near there, is that right? 
5 A Yes, it is about fifty yards above my house. 
6 Q And your brother was there with you? 
7 A Yes. 
8 Q What time did this talk start about the drugs? 
9 A We didn't start until later. Like, some peopl 
10 left that was there and that left me, Johnson, and Ferguson 
11 there. 
12 Q What about your brother? Was he still there? 
13 A No, they left. They went somewheres else. 
14 Q And you .-:·said, I believe, that Mr. Ferguson 
15 brought up about qettinq some drugs, is that right? 
16 A Yes, sir, that's right. 
17 Q You didn't bring it up? 
18 A I sure didn't. 
19 Q You were a drug addict at that time? 
20 A Yes, sir. 
21 Q When was the las~ time you had shot anything 
22 up before that afternoon? 
23 A Probably a couple of days before, I would s~y. 
24 0 A couple of days before, and what were you 
25 shooting up, I~. Duty? 







MR. COCHRAN: Objection, Your Honor, if it 
2 was a couple of days, Your Honor. 
3 THE COURT: Objection overruled. Go ahead. 
4 MR. ·SCHENKER: Your Honor, intoxication or 
5 drugs 
6 THE COURT: I have overruled the objection. 
7 Go ahead. 
8 Q What were you using, Mr. Duty? 
A Crystal Meth. 
0 Excuse me? 
A Crystal Methadrene. 
Q Crystal Methadrene •••• where did you get that 
13 from, Mr. Duty? 
14 MR. COCHRAN: Objection, Your Honor. 
15 THE COURT: I sustain the objection on where 
16 he got it. 
17 Q And you had used that several days before 
18 you went out to this spring? 
19 A Yes, sir. 
20 Q Did you .ever· use. _anything besides Crystal 
21 Methadrene? 
22 A I hav.e used all types of drugs. 
23 MR. COCHRAN: Objection, Your Honor. 
24 MR. SCHENKER: Your Honor, ---
25 THE COURT: All riqht, go ahead. I overrule 





















0 What kind of druqs 
THE COURT: I will sustain the objection on 
4 that. 
5 MR. -SCHENKER: Is ·=·that sustained or over-
6 ruled, .:.Your · Honor.? 
7 THE COURT: I overruled it when you asked 
him if he used other drugs, and he said "yes". He 
9 could answer that. But when you asked him what 
10 drugs, I sustained the objection. 
11 MR. SCHENKER: Th~nk you for the clarification, 
12 Your Honor. 
13 Q What time did you all leave the spring? 
14 A I guess it was around •••• I .:would:. say ... it~ .. was 
15 close to 10:00. 
16 Q Close to 10:00, and how did you know that? 
17 A Well, I am just guessing. 
18 Q You are guessing? 
19 A Yes. 
.. 
20 Q And what did you do after you left the 
21 spring? 
22 A I went towards town in Johnson's van. 
23 Q And who was in the ~an? 
24 A Myself, and Johnson, and Ferguson. 
25 Q Where were you in the . van?. 




















A In tne back. 
2 Q And you went toward town from this spring? 
3 A Yes, sir. 
4 Q What road were you on? 
5 A Route 19 •••• old 1 .. 9. 
6 0 And how long was .it until you crossed over 
7 into the Lebanon Corporate Limits? 
8 A Oh, about ten minutes. 
9 Q So that would hav~ made it about 10:00 or 
10 10:15, or something around there? 
11 A That's right. 
12 0 Then what happened? 
13 A We stopped at the Quick Superette first 
14 before we went on into town. 
15 Q You stopped at the Quick Superette? 
16 A Yes.· 
Q You didn't testify to that before. l'lhat 
18 did you do at the Quick Superette? 
19 A Well, Johnson wen~ in and got some more beer. 
20 0 What did you do? . 
21 A I was still in the van. 
22 0 And when did Mr. _Johnson come out? 
23 A After he got the beer.and qot waited on. 
24 Q Five minutes? 
25 A Well, approximately five or ten minutes. 
H. Jake Duty, Jr./Cross by Mr. Schenker 











We rode outtoward Mr. Smith's clinic. 
Where is. the Quic~k Superette? 
Quick Superette N~. 1? 
The one you were at? 
Well, back towar~s Hansonville before you 
7 get •••• on the other side of the town limits. 
8 0 And you said you ~eaded out towards the 
9 clinic? 
10 A Yes, sir. 
11 Q What was said e~~tly about qoinq towards 
12 the clinie? 
13 A Well,. that is whe;n Ferguson was talkinq about 
14 ~he drug store and Van brought up the subject of ---
15 What did Mr. Ferguson say exa~tly? 
16 A He just wanted some drugs and he wanted to 
11 rob a drug store. 
18 Q Is that what he said exactly: "I want some 
19 drugs"? 
20 A Not exactly those words, no. 
21 Q What did he say, ~· Duty? · 
22 A Well;- he was loo~ing for some drugs. 
23 Q Is that what he s.aid, "I am looking for some 
24 drugs"? 
A He wanted to rob a drug store. 
25 MR. COCHRAN: Your Honor, let him answer 
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question. 
2 0 What did Mr. Ferquson say, Mr. Duty? 
3 A He was talkinq a~put robbing a drug store. 
4 Q lfhat did he say? 
5 A That is what he said. 
6 Q He said, "I am talking about robbing a 
1 drug store."? 
8 A No, he was talking about he wanted to rob 
9 a drug store. 
10 Q 'l'hat is what he said then: "I want to rob 
11 a drug store. 11 ? Is that what you are testifying to here 
12 today? 
13 A Yes. 
14 Q Those were his exact words? 
15 MR. COCHRAN: Your Honor, I object to this 
16 line of questioninq. 
17 THE COURT& t··~sus~ain the objection [sic] • 
18 Go ahead, he may answer it. 
19 Q What did you say, ~. Duty? 
20 A There wasn't very much I could say. 
21 Q Why is that? 
A WelY, I was high, too, and I was wanting 
some drugs, too. 
24 Q So you wanted to rob a drug store, too, 
25 didn't you? 





















A No, I didn't want to rob a drug store, no. 
2 Q Did you have a pr_eference? Did you want to 
3 rob a pharmacy or what? 
4 A I didn't want to rob anything. 
5 MR. COCHRAN : Your Honor, he didn ' t say he 
6 wanted to rob anything. 
7 Q So you just sat ~here? You didn't say, 
8 11 Let's not do that. That is aqainst the law."? 
9 A No, I didn't say, •• Let' s not do it. " And 
10 I didn't say, "Let's do it.". 
11 Q You just sat there? 
12 A I just sat there. :Tha~' s~ it. I was there. 
13 0 And Mr. Ferquson is the one that said that? 
14 A Yes, sir. 
15 Q And then what happened? 
16 A Well, before we got into town that~ .. is· ~when 
17 Johnson brought up the subject about Mr. Smith's clinic. 
18 Q What did Mr. John~on say? 
19 A Well, he told Ferguson what type of drug was 
20 in there •••• what type to qet, the Nembutal. 
21 0 I meant, exactly what did Mr. Johnson say? 
22 A His e~act words? 
23 Q Yes? 
24 A I can't remember his exact words. 
25 Q You can't remember his exact words? 
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A. 
A No, I don't. 
2 Q Nothing •••• not one word? 
3 A Yes, I remember it, yesc Nembutal. 
4 Q Nembutal •••• one word you remember? 
5 A And how to qet i~. 
6 Q And then what happened? 
7 A Well, after we left the Quick Superette we 
8 went on towards town. We drove by Mr. Smith's place and 
9 checked it out. He told him •••• showed him where the windo~t 
10 was when we drove by it and how to come into the place, to 
11 come around the side of the hill. 
12 Q Bow did he do that? 
13 A Well~ we drove by it and he pointed it out 
14 to him. 
15 Q Did he park the c.ar and say, "·This is how 
16 you break in."? 
17 A No, he drove by s_lowly. We didn't stop. 
18 Q What did you say then? 
19 A What did I say? 
20 Q Yes? 
21 A I didn't say anything. I was listening. 
22 Q Then what happened? 
23 A Well, we went o~ through and then Ferguson 
24 said, "I want some tools," so Johnson qave him a ride to his 
25 house to get the tools. 























Q Did ~ou get out of. the van at any time? 
2 A 
'L ., No, I didn't get out. No. 
3 Q Did you ever see the tools? 
4 A No, I didn't see the tools. He had them in 
5 a green Army bag, zipped up. 
6 Q You have never seen the tools? 
7 A No. 
8 a You don't know wh:at was in that bag? 
9 A No, I don't. 
10 Q It could have been dirty laundry for all you 
11 know? 
12 A [No -response. ] 
13 0 Is that correct? 
14 A No, sir. 
15 Q Well, how do you know what was in the bag, 
16 Mr. Duty? 
17 A Because when he got back home, I seen the 
18 Nembutal he got out • 
19 0 I am.talking about when he got into that 
20 van, do you have any way of knowinq that there were any 
21 burglar tools in that bag? 
22 A No. No, sir, I don't. 
23 0 Then what happened? 
24 A Well·, that is when Johnson gave Ferguson a 
25 ride to the bridge. That is where Ferguson got out. 
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A. 
0 Did you say anythinq then? 
2 A No. 
3 0 You just sat there the whole time and didn't 
4 say a thing? 
5 A Good luck. Just hope you don't get caught. 
6 0 And then what happened? 
1 A Well, me and Johnson went on to the Quick 
8 Superette. 
9 Q Is there a clock ~t the Quick Superette? 
10 A Not that I know of. 
11 0 What happened at the Quick Superette? 
12 A Johnson qot out and made a phone call. 
13 0 Is that the same Quick Superette you had 
14 been to earlier tha~~eveninq back at Hansonville? 
15 A Yes, sir. 
16 Q Who did Mr. John~on call? 
17 A I don't know. 
18 Q You didn't ask? 
19 A No. 
20 0 Then what happened? 
21 A Well, after he h~q the phone up, he qot 
22 back in the van, and went back towards town. We qot out to 
23 the forks and turned off, and that is when we seen Ferguson 
24 coming out the side of the road. 
25 0 Where was that? 





















A When was it? 
2 0 Where was Mr. Ferguson when you saw him? 
3 A He was walking out the road. 
4 Q How far was he from Dr. Smith's? 
5 A Well, a pretty good piece. I would say about 
6 a quarter of a mile. 
7 0 Did ~ou know to meet him there? 
8 A No. 
9 Q How did you happen to find Mr. Ferguson 
10 wandering out on the 'road? 
11 A We was just driving by. 
12 Q You were just dr~ving by, so you are telling 
13 this Jury that you let Mr. Ferguson off to rob Dr. Smith's 
14 but made absolutely no plan about where you were qoinq to 
15 pick him up? 
16 A Yes, sir, we had a plan to pick him up. 
17 Q That is not what you just testified. 
18 A We were going to pick him up at the bridge. 
19 we was late, I reckon, coming back a~d he stashed the stuff 
20 and started walking on. He had done give up. He thought 
21 it was a setup or something. 
22 Q Why would he think that? 
23 A I don't know. He just did. He thought we 
24 had run off and left him. 
25 0 What ·did you do tpen? 
















A We picked him up. And he said to take him 
2 to the bridge and we went to the bridge. 
3 Q And what did he do at. the bridge? 
4 A He got out and went and got his green Army 
5 bag that he had stashed. 
6 Q Did he say anyth~ng to you at the bridqe? 
7 A Not at the bridge, no. 
8 0 Did you say anythi,;ng to anybody when this 
9 green Army bag was pulled into the van? 
10 A No, I didn't say anything. 
11 Q Did you say anything to anybody at any time, 
12 Mr. Duty? 
13 A No, sir, not at ~at time. 
14 0 And where did you. go after the green Army 
.. 
15 bag was pulled into bhe van? 
16 Back to the spring. A 
17 Q Back to the spring? 
18 A Yes. 
19 0 Why did you go b~ck ~o the sprinq? 
20 A To pick up the gun that Mr. Ferguson had 
21 stashed. 
22 Q Did you see Mr. Ferguson stash the gun earlie ? 
23 A Yes. 
24 0 Did you see the gun when you went and got it? 
25 A No, I didn't see ~he gun. 











0 You didn't see the qun? 
A No. He stuck it down in his pants, like 








Did you ever see the gun? 
Yes, I have seen the gun before. 
What kind of gun is it? 
I th~nk it is an old German luqer. 
And he stuffed it down in his pants? 
Yes. 
And after h.e got the gun, where did you go? 
11 A Back towards town to Mr. Ferguson' s •••• where 









Q And you and Mr. Ferguson got off and 








That is your test.imony? 
Yes. 
And you had all the drugs with you? 
I didn't have them. Mr. Ferquson had them. 
Well, you were with Mr. Ferquson and the drug ? 










And you had the gun with you and Mr. Ferguson 
[No response.] 
Is that correct? 















A He still had the gun. 
2 Q And what did you do with the drugs? 
3 A Well.,. he took them in. He took them in his 
4 room. 
5 Q Did you go with him? 
6 A Yes. 
0 Did you use the drugs? 
A Yes, ·sir, I did. 
g/ Q How much of this. druq did you use? 
1~ A About a half a syringe full. 
11 Q What ... did it do to you? 
12 A It didn't do anything. 
13 Q It didn't do anything? 
14 A It didn't do what Johnson said it would do. 
15 0 Did you take any of the drugs with you when 
16 you left? 
17 A No, I didn't, but I received some of them 
18 a couple of days later. 
19 0 And it is your te.st~ony here that Mr. Johnson 
20 left on that day without taking any of these drugs with him? 
21 A Yes, sir. 
22 0 What-time did you go home? 
23 A I guess it was around 12:00 or 12:30. 
24 Q I believe you testified under Mr. Cochran's 
25 examination that you arrived at Mr. Ferguson's at about 11:00? 














A Maybe a little after 11:00. Something 
2 until 1·2·: 0.0 .• 
3 0 Maybe 11:00 or 11:15 or somewhere around 
4 there? 
5 A Right. 
6 Q Now, it is true that you have admitted here 
7 that you take drugs on a regular basis. How long have you 
a been a drug addict? 
9 MR. COCHRAN: Objection, Your Honor. 
10 THE COURT: Objection overruled. 
11 0 How long have yo~ been a drug addict, Mr. Duty 
A I have been a drug addict for, I guess since 
about •••• since I dropped out of high school. 
0 Which was when? 
A In '72 •••• '71. 
Q You have been a druq addict for nine or ten 
A on and off. On and off. 
Q As a matter of fact, you have been committed 
2 for your drug use, haven't you? 
21 MR. COCHRAN: Obj.~ction, Your Honor. 
22 THE COURT: Objection overruled. 
23 Q Haven't you? 
2t(" A I have went to Southwestern State a couple of 
~ times to go through "with" drugs. 
















Q It didn't work very well, did it? 
2 A What do you mean, it didn't work? 
3 Q Well; you were an addict after you went 
4 through that several times, weren't you? 
5 A Yes, sir. 
Q And I believe you stated under direct 
~ examination that you are a convicted felon? 
8 A Yes, sir. 
9 0 How many times have you been convicted of 
10 a felony, Mr. Duty? 
11 MR • .COCHRAN: Objection, Your Honor. 
12 THE COURT: Objection overruled. 
13 A How many times have I been convicted of a 
14 felony? 
15 Q Yes, sir. 
A Well, in '7 6 I wa.s convicted of four. 
17 Q How about before ~hat? 
18 A Befo~e that? 
19 Q Yes. 
20 A No felonies. 
21 Q No felonies? 
22 A That I remember of •.•• that I know of. 
23 Q Do you recall being convicted of grand 
24 larceny in 19 
MR. COCHRAN: Your Honor, I object to this. 







THE COURT: I sustain the objection. You can 
only ask him what felonies •••• how many he has been 
convicted of and not what the felony was. 
4 MR. SCHENKER: Your Honor, we respectfully 
5 except to your austaining the objection. 
6 THE COURT: All right. 
7 Q How many felonies have you been convicted 
8 of in total, Mr. Duty? 
9 A I would have to count them up. I have had 
10 a bunch of them. I would say about eight. 
11 Q About eight? 
12 A Yes.-
13 Q Mr. Duty, with your past record you would 
14 expect severe punishment if you were convicted of the 
15 charges now pending against you, wouldn't you?. 
16 MR. COCHRAN: Objection, YOur Honor. He is 
17 not an attorney. 
18 THE COURT: I sustain the objection. 
19 A Would you repeat the question? 
20 THE COURT: I su~tained the objection. You 
21 don't have to answer it, Mr. Duty. · 
22 Q Mr. Duty, you are telling this Jury •••• under 
23 Direct Examination you told this Jury that you have no reason 
24 other than your wanting to tell the truth for ---
25 MR. COCHRAN: Your Honor, I don't believe 











he made any ~uch statement. 
2 ~m. SCHENKER: Your Honor, he stated and 
3 Mr. Cochran 
4 THE COURT: Go ahead. Objection overruled. 
5 Q You have no reason, excepting wanting to 
6 tell the truth for testifying here today? 
7 A I don't feel like I should take the rap for 
8 the whole thing, .I sure don't. 
9 0 You don't feel like you should take the 
10 rap for the whole thing? 
A 
Q 12 You are mad at Mr. Ferguson, aren't you? 
A 13 Not really. 
14 Q t~at about Mr. Johnson? Do you like 
15 Mr. Johnson? 
16 A He is all right. 
Q 17 Mr. Duty, do you recall a conversation which 
18 you had with Mr. Johnson after you were released back in July 
19 at the Lebanon Gulf Station? 
20 A Yes, sir. 
21 Q And do you remember that Linda Wood and 
22 Don Burke were there? 
A I remember Linda l'loodsbeing there but not 
24 :Don Burke_. 
, ~ .. - ............ _ ...... ---
25 Q All right, you remember Linda Wood being theret 









2 Q Do you recall stating in that conversation 
3 that it was you who robbed Dr. Smith's office and you didn't 
4 know why Mr. Johnson was arrested? Do you recall that? 
5 A No, sir. 
6 Q Do you recall saying that you were going to 
7 put the blame for this burglary on Mr. Ferguson because he 
a was a first offender and ---
9 MR. COCHRAN: Objection, Your Honor, to this 
10 line of questioning. 
11 THE ~OURT: I sustain the objection as to . 
12 M.r. Ferguson. 
13 Q Do you recall stating that you could not take 
14 another conviction because of your record? 
15 A No, sir. 
16 0 You don't recall any of that? 
17 A ~ No. 
Q Mr •. Puty, you said you had been using 
W/. Crystal Methylene .[sic], is that right? 
A Yes, sir. 
Q What is the effect of that?· 
MR. COCHRAN: Objection, Your Honor. 
THE COURT: Objection overruled. Go ahead. 
A Well, it is just an "upper". 
Q An "upper~' •••• it keeps you awake? 
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A Yes, sir. 
0 Have you ever hallucinated while you were 
~/ taking Crystal Methylene [sic]? 
A I have before. 
0 You have before? 
A Yes. 
1 0 And ha·d you been awake from the last time 
.!Aff 
you had not this Chry.stal Methylene until the time at the 
9 spring? 
10 A No. 
11 Q How much sleep had you had? 
12 A Plenty. 
13 Q Plenty? 
14 A [Nods head, yes.] 
15 MR. SCHENKER: Okay, that's all we have. 
16 REDIRECT EXAMINATION 
17 BY MR. COCHRAN: 
18 Q Mr. Duty, when you had this conversation 
19 referred to by the De~ense Counsel in July when Van Johnson 
20 and Linda Wood was there, what was the conversation about? 
21 A Well, it was a c~nversation ·---
22 MR. SCHENKER: Your Honor, he has stated that 
23 he didn't have a conversation. 
24 MR. COCHRAN: Your Honor, he stated he had 
25 a conversation, and then he tried to put words in the --4 









THE COURT: Objection overruled. 
2 Q What was the conversation about, Mr. Duty? 
3 A It was about the charges I had, and what 
4 charge Johnson got. 
5 Q What did Mr. Johnson have to say? 
6 A Well, he came up to me and he said that one 
7 of the police officers told him I had signed statements on 
8 him. 
9 Q Did you make any reference that you were goin 
10 turn evidence against him? 
/ (1 A Well, at that time I told him, no. 
12 0 Did he ask you what you were going to do? 
13 A Yes. 
14 Q And what way did he ask you? How did he ask 
15 you? 
16 A Well, he said he couldn't take the rap becaus 
17 he had time. to /iack. up in Tennessee. 
18 THE COURT: I sustain the objection. 
19 Q And Linda Wood was there? 
20 A Yes, she was. 
21 Q Linda Wood, I believe, is Mr. Johnson's 
22 girlfriend? 
23 A Yes, sir. 
24 0 And they have been going together for quite 
25 a while? 
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testifed as follows: 
2 DIRECT EXAMINATION 
3 BY MR. COCHRAN: 
4 
5 
State your name for the record, please? 




Q Mr. Creech, are you employed with the Sheriff's 




Yes,·sir, I am. 
In what capacity?_ 





Q Did you in fact investigate the breaking and 
12 entering of Dr. Roy Smith's clinic here in Lebanon? 
Yes, sir, I did. 13 
14 
A 
Q I believe that you obtained a search warrant 







A Yes, sir, I did. 
MR. SCHENKER: Your Honor, we are going to 
object to anything regarding Dale Ferguson. 
THE COURT: I am going to overrule the 
objection and· I am only going to let him go into 
one phase of it. 
Q Was it of Dale Ferguson's residence or his 
23 brother • s, do you recall? 
24 A His brother's residence. 
25 Q And did you act on that search warrant? 
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A Yes, sir, I did. 
2 Q And· -did you find anythinq? 
3 A Yes, sir, I did. 
4 Q Where did you find something? 
5 A We found some drugs located in the bedroom 
6 closet. 
7 Q Whose bedroom was it? 
8 A To my knowledge it was Dale Ferguson's bedroo • 
9 Q [Shc;>'"'ing witness bottle.] Is this one of 
10 the drugs you found? 
11 THE COURT: Let the record show that that 
12 is Commonwealth's Exhibit No. 2. 
13 A Yes, sir, this is one bottle of the liquid 
14 narcotics that was. recovered. 
15 Q Do you have it marked with a s.pecial mark? 
16 A Yes, sir. It came back from the laboratory 
~ 
~ 17 with the marks on it. 
0 
N 18 Q How many bottles of this nature did you find? 
~ 
0 





e 20 Q Eight bottles? 
= 
e 21 1 
A Yes, sir. 
, 
... 
22 Q Where were they •••• were they in anything? 
23 A Yes, sir, they were. They were in a green 
24 duf~le-type bag or tote-type bag. 
25 Q Did you approach Mr. Johnson and ask him 
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about this? 
2 A Yes, .sir. After he was placed under arrest 
3 I did ask him concerning the incident and he stated he knew 
4 nothing about it • 
5 MR. COCHRAN: Okay, thank you. You may ask hi • 
6 CROSS EXAMINATION 
7 BY MR. SCHENKER: 
8 Q Officer Creech, that bottle sitting there on 
9 the witness stand in front of you was found at Dale Ferguson's 
10 residence? 
11 A Yes, sir. 
12 Q Were you the arresting officer for Mr. Johnson 
13 A [No response. ] 
14 Q Did you arrest Mr. Johnson? 
15 A Yes, sir, I was present at the.arrest. I 
16 believe I executed tbe warrant· 
-
17 Q Were any drugs found when Mr. Johnson was 
18 arrested? 
i 19 A No, sir, there were not. 
20 MR. SCHENKER: Okay, thank you. No further 
21 questions. 
22 MR. COCHRAN: Thank you, Officer. That's all 
23 I have. 
24 Commonwealth rests. 
25 THE COURT: The Commonwealth rests. 
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right in the middle. 
2 Q You are Mr. Johnson's girlfriend, is that 
3 correct? 
4 A Yes, sir, I am. 
5 Q And who else was in the car besides yourself, 
6 Mr. Johnson, and Mr. Duty? 
A Jake Duty and Don Burke. 
8 MR. SCHENKER: All right, would you answer 
9 the Conunonwealth's questions, please. 
10 THE WITNESS: Yes, I will. 
11 CROSS EXAMINATION 
12 BY MR. COCHRAN: 
13 Q Ms. Woods, how old are you? 
14 A I am eighteen. 
15 0 How old were you when this conversation 
16 took place? 
17 A Seventeen. 
18 Q I believe you.live with Mr. Johnson, is that 
19 correct? 
20 A No, sir, I don't. 
21 Q Are you telling this court you don't? 
22 A [No _response. 1 
23 Q How long have ---· 
24 A I do stay with Mr. Johnson sometimes, but I 
25 don't live with him. 











Q How long have you been going with him? 
2 A I have been going with him for· four years 
3 and two D'lOnths • 
4 Q Have-you ever been convicted of a felony? 
5 A No, sir, I haven't. 
6 0 Now, isn't it true that you said during this 
7 conversation that if·anybody testifies against Van Johnson, 
8 you would personally "blow them away"? 
9 A No, sir, I never:did say that. 
10 0 And y~u are sayi~q under oath that you did 
11 not make that statement? 
12 A Yes, sir, I am sayinq that. 
13 Q And you are not threatening to kill anybody 
14 that testified against your boyfriend? 
15 A No, sir, I didn't. 
16 Q Where was Mr. Bu~~e, if he was there. Where 
17 was he at? 
18 A He was in the back seat. 
19 Q Do you know if he heard this conversation? 
20 A Yes, I do. 
21 Q He did hear it? 
22 A Yes, .. sir. 
23 MR. COCHRAN: Okay, thank you. 
24 THE COURT: All right, thank you very much. 
25 MR. SCHENKER: C~ll Donald Burke. 












Q And that is all you can recall of this 
2 conversation? 
3 A Yes, sir. 
4 Q Could there have been any other thing said 
5 that you didn't hear? 
6 
A Yes, sir, there could have been. I just wasn t 
7 paying any attention. 
8 
MR. 4 SCHENKER: Would you answer Mr. Cochran's 
9 questions, please, sir. 
10 CROSS EXAMINATION 
11 BY MR. COCHRAN: 
12 Q Mr. Burke, you have been convicted of a felon , 
13 is that correct? 
14 A Yes, sir. 
15 Q You say that Jake Duty said, ."I am not going 
16 to take the rap. I am going to put it off on Dale ... ? 
17 A Yes, sir. 
18 Q Did
4 
he say he was going to put it off, com-
19 pletely on Dale Ferguson or was he just going to implicate 
20 that Ferguson was involved in it? 
21 A In don't know whether he elaborated on it 
22 or not. 
23 Q What did Mr. Johnson say? 
24 A (No response. 1 
25 Q Mr. van Johnson? 












A In reply to that? 
2 Q Yes, sir. 
A I am not sure what he said. 3 ftRZ'~ 
4 0 Well, you are sure of what Jake said. What •• . 
5 you didn't hear what Van Johnson said? 
6 A Well, it not being any of my business, I 
1 might have wanted to have turned my head and not hear it. 
8 Q But why did you hear what Jake said and you 
9 didn't want to hear~what Van said? 
10 A He had just set in the car. I could have 
11 been paying attention to somebody else by then. 
12 0 Did Van Johnson s.ay anything? 
13 A I would say he did, but I don't recall it. 
14 Q You don't recall what he said? 
15 A I don't recall what he said, ~o. 
16 0 But you have no problems recallinq what 
17 Jake Duty said? 
18 A I heard that. 
19 Q Did Linda woods say anything? 
20 A Not that I recall. 
21 Q You don't remembe~ her saying •••• making the 
22 statement, that "I will blow anybody away that testifies 
23 against Van Johnson. "? 
24 A No, sir, I heard no statement like that. 
25 Q So the only thing you remember about the 









A Yes, sir. 
2 Q Do you know what .type of drug it was? 
3 A No, sir. 
4 Q Did you have any conversation with Mr. Duty 
5 while at that spring? 
6 A Yes, sir. 
7 Q What. was that conversation? 
8 A He was talking out of his head, and he was 
9 talking about b~eakinq into Jessee's Druq Store to get him 
10 some more drugs. He said he needed some more drugs because 
11 he is an addict. 
12 Q And when did you leave the spring? 
13 A It was around 9: 0.0 o'clock. 
14 Q Who.~as with you? 
15 A Dale Ferguson. 
16 Q Where did you qo .from there? 
17 A We left •••• Dale ~nd me left and we came toward 
18 Lebanon and I dropped Dale off at his brother's house. It 
19 was about ten minute~ after 9:00. 
20 Q And where did you qo after you dropped 
21 Mr. Ferguson off? 
22 A Dire~tly home. 
23 Q And did you see your father when you got home? 
24 A Yes, sir. 
25 Q Did you have a convers~tion with him? 



































A Yes, sir. 
Q Do you recall your father taking the keys to 
your [sic] van? 
A Yes, sir. 
Q Where did you park the van? 
A Directly in front of the house. There is a 
parking place there.-
Q Did you have any conversations with Mr. Duty 
after you and he and Mr. Ferguson were arrested? 
A Yes, sir. 
Q When was that? 
A It was the same day we had been arrested, 
approximately three or four hours later. 
Q And where was .that? 
A Okay, I stopped out at the intersection of 
Route 19 and 71 at the Lebanon Gulf. And it was me and Linda 
Woods and Don Burke, and Jake was out there. He came in with 
somebody in another car. And he c~me up to the car and :opened 
the door and got in and he wanted to know if I had heard he 
had been arrested. 
Q What did you say to him? 
.. 
A ·I told him, yes, "but did you hear I had been 
arrested?" And he said, "no", he said, "What were you arreste 
for?" And I said, "The same thing you are, and they told me, 
the law did --- " 







MR. COCHRAN: Objection, Your Honor. 
2 THE COURT: Go ahead. Objection overruled. 
3 Q Go ahead. 
4 A He ~aid •••• I·told him that the law had told 
-
5 me when they arrested me that he said that I did it. He said, 
6 "You know I didn't say nothing like that." He said, "You 
7 didn't have nothing to do with it, and I did it." He said, 
a "But I am not taking the fall for it." He said, "I am puttin 
9 it off on Dale J!erquson." 
10 Q Did he give you ~ reason why he couldn't 
11 take the fall for it? 
12 A ne had been down and just had got out of the 
13 penitentia~J maybe two months before that. 
14 Q And that was in the presence of Don Burke and 
15 Linda woods, both of whom have testified here today? 
16 A Yes,. sir. 
17 Q Mr. Johnson, you do have a felony record 
18 yourself, is that correct? 
19 A Yes, sir. 
20 Q Did you go through any type of rehabilitative 
21 treatment with regard to your felony? 
22 A Yes, sir. 
23 Q What was that? 
24 A I went to a druq rehabilitation center in 
25 Roanoke, Virginia. It was a voluntary program that I committ d 



























A No, sir. I didn't say anything about the case 







When did you decide to !testify in this matter? 
After I was brought bac:k from the penitentiary 
I 
Before that time, I believe you refused, is 
i 
A Yes, sir. 
MR. COCHRAN : 
Mr. Schenker. 
CROSS EXAMINATION 
BY MR. SCHENKER: 
I 
I Okay, thank you. You may ask, 
! 




A October 20th •. 
0 That was, I believe, before Mr. Ferguson's 
16 preliminary hearing? 
17 A Yes, sir. 
i 
18 Q And you had already te~tified in Mr. Johnson's 
19 preliminary hearing? 
20 A Yes, sir. 
21 Q So yo.u had decided to testify a long time 
22 before October 20th, hadn't you? 
23 A Yes, sir, but I changed my mind after that. 
24 Q After you had already testified at the 
25 preliminary hearing? 














A Yes, sir. 
2 Q. We just have your word for that though? 
.. 
3 A Yes r sir. 
4 Q And you just happened to change your mind 
5 back again for Mr. Ferguson's preliminary hearing? 
6 A Well, I was going to refuse and I changed 
7 my mind. 
Q 8 And between that time you had some charges 
9 dropped by the Commonwealth, didn't you, Mr. Duty? 
10 A No, sir, I have still qot my charges. 
11 Q You didn't have a Possession of Marijuana 
12 charge dropped by the Commonwealth? 
13 A Yes, sir, I had a.-~ •• it' was a no process on it 
14 Q A n~ process, okay. 
15 MR. SCHENKE~: Okay, that's all we have. 
16 Thank you. 
17 THE COURT: Thank, you very much. 
18 MR. COCHRAN: Tha_nk you, Mr. Duty. 
19 Call Officer Creech. 
20 
21 
22 The witness, INVESTIGATOR CLIFFORD L. CREECH, having 
23 been previously sworn py the Clerk, was recalled to the 
24 Witness Stand, and was examined and testified as follows: 
25 
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think this is relevant. 
2 THE~COURT: I sustain the objection. 
3 MR. COCHRAN: Okay, thank you. You may ask. 
4 CROSS E~NATION 
5 BY MR. SCHENKER: 
6 Q Officer Creech, he gave you a full statement 
7 right away, didn't he? 
8 A Yes, sir, he did. 
9 Q And .he implicated Mr. Ferguson and Mr. Johnso 
10 in·that statement right away? 
11 A Yes, sir. 
12 Q And at that time you had a fairly good idea 
13 that he would testify.· Generally you don't get statements 
14 and people not testi·fy? 
15 A Well, sometimes we do, sir. But he had never 


















MR. COCH~: Objection, Your Honor. He is 
= 
0 
v 21 ; 




22 THE COURT: Go ahead. Objection overruled • 
23 Q Are you aware of any charges being dropped 
24 against Mr. Duty between the time of his arrest and the 
25 preliminary hearing? 















A Of any charges being dropped? 
2 Q Of any charges being nolle prosquied or 
3 dismissed? 
4 A There was one charge that was nolle prosquied. 
5 Q Which was what? 
A Possession with the intention to distribute, 
7 which I could not prove. 
8 Q Where did you begin that case? Did that come 
9 from the same facts and circumstances? 
10 A The night I arrested Mr. Johnson, there 
11 was ---
12 Q Mr. Johnson or ~~. Duty? 
13 A Excuse me, Mr. Duty. The night that I 
14 placed him in custody, there was some question as to some 
15 drug that I found at his residence, and I charged him with 
16 the possession of the marijuana charge. Later it was decided 
17 by myself and the Commonwealth to charge him with other, 
18 more serious charges when we got our laboratories back. 
19 MR. SCHENKER:· Thank you. I have nothing 
20 further • 
21 REDIRECT EXAMINATION . 
22 BY MR. COCHRAN: 
23 Q Officer Creech, have you ever talked to 
24 Van Johnson's father about this? 
25 A No, sir, I have not. 
Inves. Clifford L. Creech/ReDirect by Mr. Cochran 
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several witnesses: Linda Woods and Don Burke who 
2 testified that Mr. Duty had made prior ~nconsist-
3 ent statements which in fact were exculpatory with 
4 regard to Mr. Johnson. And there was uncontroverted 
5 evidence from Mr. Johnson's father that the vehicle 
6 which was allegedly used in the burglary was not 
7 moved on that night and in fact Mr. Johnson did not 
8 have the keys to that vehicle. Which we feel both 
9 the Commonwealth's evidence and the Defense evidence 
10 taken as a whole also would negate any possibility 
11 of a finding of guilty beyond a reasonable doubt. 
12 And on the basis of that we would ask the 
13 Court to set aside the verdict and acquit Mr. Johnson. 
14 With regard to our second ground, during the 
15 course of the trial whil~ Mr. Duty was- being cross 
16 examined Counsel for the Defendant began to question 
!· 
0 
17 him with regard to his prior felony convictions, 
0 
~ 
18 which would have been shown to have been grand larceny 
0 
19 unlawfully and feloniously selling and distributing 
20 and possessipn of phencyc_lidine, unlawfully and 
21 feloniously selling, distributing, and possession 
22 of marijuana (three counts of that), grand larceny, 
23 statutory burglary and possession of a Schedule II 
24 Controlled Substance with intent to distribute 
(being Percodan). 
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• 
THE COURT: Your name is Harold Van Johnson, Jr.? 
2 MR. H. V. JOHNSON: Yes, sir. 
3 THE COURT: What is your date of birth? 
4 MR. H. V. JOHNSON: 12/16/52. 
5 THE COURT: The Court is goinq to read an indictment 
6 which was returned by a Grand Jury of this Coun-ty at the 
7 September, 1980 Term o£ Court, after which you will be 
8 permitted to plead either Guilty or Not Guilty. 
9 '~The Grand Jury charges that on or about June 2 9, 
1980, in the County of Russell, Harold Van Johnson, 
10 Jr. did break and enter in the nighttime Dr. Roy 
Smith's Veterinarian Office with the intent to 
11 commit larceny in·.violation of the Virginia Code 
Section M8.2-91, Code of V~rginia of 1950 as 
12 amended." 
' 
13 How do you plead, Mr. Johnson? 
14 MR. H. V. JOHNSON:· Not-Guilty. 
15 THE COURT: All right~ before the Court accepts your 
16 plead of Not Guilty, the Court wants to ask you some questions. 
17 Are you fully prepared for trial today? 
18 MR. H. V. JOHNSON: Yes, sir. 
19 THE COURT: And are you satisfied with the services 
20 of your lawyer, Mr. Schenker? 
21 MR. H. V. JOHNSON: Up to this point, yes, sir. 
22 THE COURT: The Court will accept your plea of Not 
23 Guilty and you may have a seat. 
24 MR. H. V. JOHNSON: [Responds as requested.) 
25 THE COURT: Now, ladies and gentlemen of the Jury, 
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VIRGINIA: 
In the ·circuit Court for the County ~f.~_itisseli, on Thursday. the:. 20th ·day-
. ...._ .-... 
of November, in the year of ~ur Lord;·One thousan~.nine hundred eighty .. 
Present: The Honorable· Glyn R~. Phillips·,. Ju~ge. 
COMMONWEALTH. 
v. 
HAROLD VAN JOHNSON, JR. 
BREAKING & 'ENTERING 
PLAINTiFF 
D. ~10. 1197 
DEFENDANT 
This day came the Attorney. for the Comrjionwe.alth, and Harold Van Johnson; 
Jr., DOB 12-16-52, "'ho stands i~dicted for ·~··~elony>~to-wlti Breaking. &.Entering ~s 
charged i~ .·the Indictment, appeared according ·t:o the:··:c~ndition of his r·ecognizance~ 
and came also N_athan Schenker,. his ~ttom:t!y, her~tof~~e:. app~inted. 
·S ... , ·. . < . ' • . .· .• . .. ·. . . 
Whereupon the accused was' ·arraigned ancf'aftttr 'pr:l.yate•'consult~tion ~ith 
his s~id attorney, pl~·aded not guil.ty to· the Indictmen~, which plea was. tendered 
by the accused in person .• wh9·-~~'4uested .'trial' by'~ju~y>_-c 
The Court then'· impa~ell~~ · twen~~ quaU~~ied Juro~s, . free from exc~ption f~ 
the trial of the defendant, in the .manr1er · pr~~td~d ·by law.~·· Whereupon the· AttorneY, 
for the Commonwealth and· ·the. ·attomey .fi,r the ·defendant. each .alternate!~ exercised 
their rights to strike the. names __ of. four veriirem.en from the panel, as; proyided by 
law, and the remaining twelve jurors, constituting·thejury for the trial of· the 
defendant, were duly sworn. 
After opening statements, the court and jury heard the evidence presented 
by the Commonwealth, and thereupon the Attorney for the defendant moved the court to 
. . . _.. \ 
strike the Commonwealth's evidence, which motion was overrule~ and exception was 
noted. Thereupon the defendant offered.evidence in his behalf and at the 
conclusion of all the evidence, the ·Attorney ... for the defendant renewed his motion 
to strike the Commonwealth's evidence, which motion was overruled and exception was ~ 
noted. 
Upon motion of Dr. Roy R~ Smith, the Clerk is directed and ordered to 
make a copy of Commonwealth Exhibit No. I, Invoice, and file the copy with 
the record of this case, and return the original to Dr. Roy R. Smith for his records. 
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After hearing t}\e evidence, the instructions of the court and argument : :~ 




subsequently returned their verdict in open court_, in the following words: 
,We, the jury, find the defendant guilty of Breaking and Entering as 
·'' ··,1, 
'I 
charged and fix his punishment as follows·: 'a term of imprisonment of five (5 years)·. 
Thereupon the jury was discharged. 
Thereupon', the attorney for the defendant moved the· Court to set' aside. 
the jl:lrY verdict, for reasons stated to· the record, and the Court without P'-ssing. ;, 
upon said motion, granted permission to Counsel for the defendant to file grounds ·: !~ 
in writing within twenty-one days. ;. 
Thereupon, counsel for the defendant moved the Court ~o have the 
made a part of the record, whicb·motion the Court granted. 
transcri~~ 
.. : ·. ~ 
Thereupon, Counsel for' the defendSnt moved the Court to suspend the 
imposit~on of· sentence while the appeal can be note~, which motion the Court 
overruled and exception. was noted, and also· moved. the· Court for bat·l_ pending the 
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